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STATEMENT OF THE CASE.

The Complaint and Cross-Complaint and Answer in

this action are voluminous, each covering some fifty

pages of the printed transcript. They contain much

matter which is wholly irrelevant to any issue which

can be framed under them. As is not unusual in

complaints which attempt to set up actionable con-

spiracy, everything the pleaders could gather together

is presented to the court for its consideration.

For the purposes of this discussion we will accept

the division of the complaint and cross-complaint into

two parts as suggested by counsel for appellants.

One part under this division is to contain the allega-

tions of facts leading up to the entry of the judgments

in the cases in 1570, 1571 and 1573, brought by Beau

and Beau Mercantile Co., against the Campion Co.,

and the execution sales made thereunder. We wish

the court to note, however, in passing, that the com-

plaint and cross-complaint are identical in their alle-

gations of the acts occurring subsequently to the sign-

ing and filing of the stipulation by the Receiver and

the Campion Company in the three cases, but as to

all things occurring prior to the filing of these stip-'

ulations, and including the allegations of fraud and

failure of consideration affecting the demands sued on

in the three actions, and with reference to the lack of

jurisdiction over the defendant, the cross-complaint of

the receiver and the Campion Co., is lacking.



In an endeavor to discover any equity in the first

part of the complaint, it may assist us to divide it

into subdivisions: The first of these to contain the

allegations that the claim against the Campion Com-

pany upon which these three suits were brought were

not valid claims against the Company, because of the

fraud of one who pretended to be its agent (Tr., 9).

The second to contain the allegations that the sum-

monses in said actions were served on the i8th day of

August, 1906, upon one William A. Gilmore, as the

alleged agent of the Campion Company; that the

said Gilmore in each of said actions made an un-

authorized general appearance, and filed pleadings

on behalf of the Campion Company and that on July

2nd, 1907, judgments were entered in said actions

upon stipulations entered into by Gilmore without au-

thority (Tr., II, 12).

The third to contain the allegations that on or about

the 1 2th day of September, 1907, after the entry of

said judgments, the plaintififs in said actions and the

Campion Company and its Receiver (who had been

appointed on August 13, 1907, a month after the

entry of the judgments) (Tr., 7) entered into a pur-

ported stipulation in said action, agreeing therein that

in consideration of the Campion Company and its

Receiver failing to take any action whatever to open

up and set aside said judgments, that the plaintifif

would stay execution thereon until April i, 1908, the
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Campion Company and its Receiver also attempting

to validate and ratify said judgments by said stipu-

lation; that said stipulation was void because the Re-

ceiver had no authority to enter into it, and it was

made by the Campion Company and the Receiver

under coercion (Tr., 17).

The fourth contains the allegations that the Cam-

pion Company could prevail on the merits in said

actions if given an opportunity to defend therein

(Tr, 19).

The fifth subdivision contains the allegations that

on or about the 27th day of July, 1908 (long after

the time to which it was stipulated execution should

be stayed) , alias executions were issued in said actions

at the instance of the respective plaintiffs, and levied

upon certain property of the Campion Company,

which constituted its most valuable assets, and there-

after the property so levied upon was sold; that the

sales are irregular and void—the sale in action 1570

because the real and personal property were not sold

separately; the sale in action 1571 because there was

included part of the property sold in action 1570,

and because the purchaser did not pay to the marshal

the full amount of his bid; the sale in action 1573 be-

cause the real property was sold before the personal

property, and also because the property was the same

as was sold in actions 1570 and 1571. All of said



sales were duly confirmed by order of court (Tr.,

13, 14, 15, 16).

. The sixth subdivision includes the allegations that

at the time of the bringing of said actions, to wit:

on the 1 8th day of August, 1906 (more than a year

before the Receiver was appointed) all of the prop-

erty thereafter sold under said executions was attached

at the instance of the plaintiffs in said actions and re-

mained under the lien of such levy of attachment until

it was sold by the marshal under the executions (Tr.,

21).

Wherefore, as to this part of the complaint, and be-

cause of the facts alleged therein, plaintiffs consider

that the judgments in said actions, 1570, 1571 and 1573
should be set aside, and new trials ordered of said

causes, and that if this is not done the sales made
under said executions should be set aside and new sales

ordered.

The second part of the complaint, under the divi-

sion thereof made by counsel for appellants, alleges

conspiracy and fraudulent transactions upon the part

of appellees, with the intent and purpose of cheat-

ing and defrauding the Campion Company out of all

its property and assets, and 'latterly" with a view of

hindering and defrauding the Company and the Re-
ceiver and preventing them from securing funds with

which to redeem the property of the Company from
the sales made under the Beau judgments, and that the



acts by appellees have each and all combined to ruin

and destroy the credit of the Campion Company. This

part of the complaint will be more easily considered

if subdivided.

Its first subdivision should contain the allegations

that the Campion Company and the Seward Ditch

Company entered into a contract for the delivery of

certain waters to the Seward Ditch Co. and there is

now due to the Campion Company $75,000 on this

contract; that on Oct. 8th, 1906, Niggemyer for the

Campion Company, attempted to cancel this contract

and at the same time gave a mortgage for $24,000

to the Seward Ditch Co., which Company placed in

escrow in the hands of John L. Beau, $24,000, to be

delivered to the Campion Company whenever it

should ratify the action of Niggemyer in giving the

mortgage. That Niggemyer's action was never rati-

fied, and was without authority, as also was his at-

tempted cancellation of the water contract; that on

August 2nd, 1907, Receiver Blackman under order of

court, instituted action against the Seward Ditch Co.

to secure cancellation of the release of the water con-

tract, and for a money judgment which action is still

pending and undetermined.

Its second subdivision contains the allegations that

in the year 1907, the Seward Ditch Co. pretending

to be indebted to the Wild Goose Co. in the sum of

$200,000, made a trust deed to Fink to secure the pay-

ment of the debt; that Fink started to publish notice



of sale, and thereupon suit was brought by Receiver

Blackman against Fink to enjoin the sale; that a

temporary injunction was asked for, but denied by the

court on the ground that the covenants in the water

purchasing contract with the Seward Ditch Co. ran

with the land, and the sale would not affect the rights

of the Campion Co. under the water contract; that

Fink sold the property of the Seward Ditch Co. to

the Wild Goose Company; that this injunction suit

against Fink is still pending and undetermined.

The third subdivision contains the allegations that

the only available assets of the Campion Co. are the

property sold at marshal's sale under the Beau judg-

ments, and its right to the $24,000 placed in Beau's

hands in escrow; that the appellees in order to de-

prive the Receiver of the use of these assets have con-

spired together and committed the following fraud-

ulent acts:

The plaintiffs in the Beau attachment suits have

sold their certificates of purchase to one C. B.

Greeley, the agent of the Wild Goose Company, and

Beau, without informing the Receiver, has "lately"

paid back to the Wild Goose Company the $24,000

theretofore held by him, and that all the acts alleged

in the complaint to have been done by appellees,

were done in conspiring to cheat, wrong and defraud

the Campion Company to prevent the Receiver from

redeeming the property from the void sales, and the
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acts of these conspirators have all worked to ruin and

destroy the credit of the Campion Company, and

make it impossible for the Receiver to borrow funds.

Wherefore it is prayed that the Receiver's cer-

tificates be declared paramount liens to all other liens;

that the Receiver be given a reasonable time on ac-

count of the conspiracy to redeem from the sales,

and that the marshal be enjoined from issuing deeds

to the holders of the certificates of purchase, and that

the Wild Goose Company be required to return to

Beau the $24,000 formerly held by him, and Beau to

deliver it to Blackman, Receiver.

ARGUMENT.

We have carefully searched among the allegations

contained in the "first part" of the complaint for an

equity which would entitle the plaintiff and cross-com-

plainant to any relief against the defendants.

It is desired to consider first those subdivisions of

the first part of the complaint which contain the al-

legations that the judgments are void, bearing in mind

that the Receiver and the Campion Company in their

answer and cross-complaint (Tr., 73) do not claim

that the judgments are void and expressly admit enter-

ing into the stipulation ratifying and confirming the

judgments.



JUDGMENTS NOT VOID FOR DEFECTIVE SERVICE OF

SUMMONS.

The judgments are claimed to be void because of

want of service of summons upon the Campion

Company. The service was made upon one William

A. Gilmore, who pretended to be the agent and rep-

resentative of the Campion Company, and filed gen-

eral appearances and pleadings for it in each of the

cases, 1570, 1 571 and 1573. There is nothing in such

an allegation as is here made which appeals to a court

of equity. The complaint shows that the service on

Gilmore was made on August i8th, 1906, and that he

appeared and plead in due time, and that it was not

until July 2nd, 1907, following that the judgments

were entered in the cases. There is no allegation

that the Campion Company did not at all times know

what was going on, or did not have every opportunity

to object to the appearance of Gilmore and otherwise

prevent the entry of the judgments against it, and the

complaint and the answer and cross-complaint both

show that neither the Campion Company nor its Re-

ceiver, had to the time of the filing of the complaint

and cross-complaint denied the authority of Gilmore

to act as he did in these actions.

It further appears (Tr., 21) from the complaint,

that the Campion Company had notice of the pen-

dency of this action, because its property was at-

tached by and taken into the possession of the United
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States Marshal at the time of the commencement of

the actions.

The case of Massachussetts Association vs. Loh-

miller, 74 Fed., 23 (C. C. A., 7th Cir.), is directly

in point, to the effect that the failure in the complaint

to allege that the defendant in the actions 1570, 1571

and 1573 did not in fact have knowledge of the suit

in time to make a defense, results in the complete

failure of the complaint to state an equity. The Court

there says (p. 26) :

"There is no allegation that the defendants were

in collusion with the agents who received service,

nor of any concealment or suppression by the lat-

ter, nor is it even alleged that actual notice of the

suit and of the judgment failed to reach com-

plainant in time to have obtained a hearing in the

State court on the alleged defect in service to set

it aside, or to vacate the judgment."

GENERAL APPEARANCE ENTERED.

If what has been written heretofore, is not enough

to exclude any equity in favor of plaintiffs herein on

account of the alleged lack of service on the Campion

Company, it further appears from the complaint and

cross complaint that on September 12th, 1907, a

month and more prior to the issuance of the Receiver's

certificates, the Campion Company and Blackman,

Receiver, made a general appearance and entered into

a stipulation in the actions 1570, 1571 and 1573 with
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the plaintiffs therein, whereby it was stipulated and

agreed that no action would be taken, looking to set-

ting aside the said judgments for defective service of

summons, or for any other reason, and ratifying and

confirming the rendition of said judgments (Tr., 17).

The allegation is that the making of this stipulation

by the Receiver was not authorized, but there is no

reason given why the Receiver could not under his

authority as such Receiver enter into the stipulation,

and there is no allegation in the complaint that the

Campion Company itself could not make a valid

stipulation in these cases, without the Receiver. The

Campion Company was a South Dakota corporation.

Its properties in Alaska were in the hands of the Re-

ceiver, but there is no allegation that the powers of

the corporation, or of its officers, had been affected

by the receivership suit, other than to give the Re-

ceiver possession of the Company's properties in Alas-

ka. Again it is positively alleged (Tr., 8) in the

complaint:

''that at all the times in this complaint mentioned,

one Thomas A. Campion was, ever since has been

and still is the only authorized agent of the Cam-
pion Mining & Trading Company in the District

of Alaska, upon whom process binding on said cor-

poration, could legally be served, and that his ap-

pointment as such, with the acceptance thereof

during all of said times, was, ever since has been,

and still is of record with the Clerk of this Court,

as provided by law, unrevoked and in full force,
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all of which the said defendants and each of them

at all times well knew."

The Campion Company and Blackman, Receiver,

join in the cross-complaint and answer which is signed

by Thomas R. Shepard, as attorney for both Receiver

and the Company, and is verified by T. A. Campion

as President, and Attorney in Fact of the Campion

Mining & Trading Company (Tr., loo), so that it

appears that the Campion Company was still doing

business on the 17th of September, 1909, when the

cross-complaint was sworn to.

If the Campion Company could make an appear-

ance in the case at bar, in September, 1909, when its

property in Alaska was still alleged to be in the hands

of the Receiver, why could it not appear in the cases

1570, 1 57 1 and 1573 in September, 1907, when the

same conditions existed as to the possession of the

Receiver of the property of the Campion Company?

COERCION.

As to the coercion under which it is alleged the

Campion Company and the Receiver entered into

these stipulations, the statement in the complaint is

(Tr, 18)

:

"that said stipulation and agreement was, ever

since has been, and still is an unconscionable stipu-

lation under its terms so made and entered into
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. . . under such circumstances and surround-

ings as to in truth and in fact constitute coercion."

but what the circumstances and surroundings were,

is not stated.

FRAUD.

We do not deem it necessary to discuss the allega-

tions of subdivision one of the first part of the com-

plaint, to the effect that the claims upon which the

judgments in actions 1570, 1571 and 1573 are based,

were fraudulently made by one Niggemyer. It is

impossible to believe that the causes of action upon

which these cases were based, were conceived in fraud

against the Campion Company, and that the Campion

Company itself, and the Receiver Blackman, would

stipulate to ratify and confirm the judgments. Neither

the Campion Company nor Receiver Blackman are

charged with being conspirators against the interests

of the holders of Receiver's certificates.

OBJECTIONS TO SALES.

Passing from the alleged lack of jurisdiction for

want of service on the Campion Company in these

three cases, we come to consider the objections to sales

made under the executions issued. The acts com-

plained of and made the basis of the objections, con-

stitute nothing more than irregularities which were

cured by the confirmations of the sales. Both the sales



and the confirmations thereof were made almost a year

after the issuance of the Receiver's certificates sued on

and the appearance of the Campion Company and

Blackman, Receiver, in the actions in which the sales

were had, and wherein the property sold had been

attached a year before the judgments were rendered,

or the Receiver appointed.

The following are the irregularities complained of:

In the action numbered 1570, the real and personal

property were not sold separately. In the action num-

bered 1 571 there was included with the property sold,

part of the property sold in 1570, and the purchaser

did not pay to the marshal the full amount of his bid.

In the action numbered 1573 the real property was

sold before the personal property, and the same prop-

erty was sold as had already been sold in 1570 and

1571. f

In the case of Heid vs. Ebner, 133 Fed., 156, com-

ing here from the first division of Alaska, this Court

said (p. 158) :

"It is the general rule in the United States that

the confirmation of a judicial sale by a court of

competent jurisdiction, cures all irregularities in

the proceedings leading up to, or in conduct of

the sale, and that while such a sale will be set aside

where fraud, mistake or surprise is shown, mere

irregularities in the proceedings do not render the

sale invalid, and will not suffice to set it aside after

confirmation (citing cases). The laws of Alaska
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are in accord with this general rule. Section 283

of Carter's Codes of Alaska, pt. 4, provides, in

Subdivision 4 (31 Stat., 379) thereof: 'An order

confirming a sale shall be a conclusive determina-

tion of the regularity of the proceedings concern-

ing such sale, as to all persons in any other action

or proceeding whatsoever.'

"

Neither fraud, mistake nor surprise in connection

with the acts performed at or about the sale in the

case at bar, are alleged in the complaint.

In Stockmeyer vs. Tobin, 139 U. S., 176, 197; 35 L.,

123, 130, the Supreme Court of the United States held

that a sale of real and personal property in bulk was

at most, a mere irregularity, though the statute pro-

vided a different procedure.

In Nevada Nickel Syndicate vs. National Nickel

Co., 103 Fed., 391-403, Judge Hawley said in over-

ruling a motion to vacate a sale and set aside the

order of confirmation:

"In any event it seems clear to my mind that

the defendant by reason of its failure to make ob-

jections to the decree, or at the time of the sale,

to make a request that it (the property ordered

sold which constituted real and personal property)

be sold separately is now deprived of the right to

have the sale set aside, and a new order of sale

made requiring the personal property to be sold

separately in order that it may be given the privi-

lege of redeeming the real estate."
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In Fidelity Deposit Co. vs. Roanoke Iron Co., 84

Fed., 752, 756 (C. C. W. Va.), the objection to the

sale was

"because the terms of sale as shown by the report

have not been complied with by the purchaser, by

making the cash payment required by the decree

of sale."

The Court said:

"There is no evidence before the Court of the

inability or unwillingness of the purchaser to pay

the purchase money. The Court has the power to

enforce the agreement of purchase, and it is only

after the Court finds that the purchaser will not

pay the balance of the purchase money, that it will

order a resale of the property."

Cases to the same effect as those above cited to this

point will be found in the books in large numbers.

Of course the fact that some of the property was

sold twice, or the third time, to the same purchaser,

works no hardship on any one, except the buyer him-

self.

HOLDERS OF RECEIVER'S CERTIFICATES KNEW PROPERTY

WAS ATTACHED AND WOULD BE SOLD.

It also appears that the holders of these liens, evi-

deaced by the Receiver's certificates, issued October

i6th, 1907 (Tr., 27), knew that the three actions were

pending, and that the real and personal property sold
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under the executions, was levied upon under writs of

attachment on August i8th, 1906 (Tr., 10), for under

the statutes of Alaska a valid levy under an attach-

ment writ is only made upon personal property by

taking it into possession, and upon real property by

posting notice upon the ground itself, and recording

in the office of the Recorder for the recording district

in which the property is situated, a certificate to the

effect that the real property, describing it, has been

attached in the action in which the writ issued. The

holders of these liens permitted the property to be

sold a year after they received their certificates, and

the sale thereafter to be confirmed without objection

on their part, and now on the last day of the year,

given by the statute in which to redeem from the sales,

ask the assistance of a court of equity for the purpose

of getting the sales set aside, and new sales ordered.

There is no allegation in the complaint to the effect

that the certificate holders did not have actual knowl-

edge of the sales and were not actually pres-

ent thereat. If not, they were actually represented by

the Receiver, who is nowhere charged in the com-

plaint with being a conspirator.

The failure to timely disclose irregularities in the

conduct of a sale, bars one having knowledge of the

defects from making them the basis of objections to

the confirmation.

In Central Trust Co. vs. Sheffield, etc. Railway Co.,
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60 Fed., 9, 17, it is said in passing upon the objection

to the confirmation of a sale:

"It is further objected to the confirmation that

the sale was made of all the property subject to

intervenor's lien as an entirety, and not in parcels,

in relation to which it is averred that either parcel

was of sufficient value to pay intervenor's lien.

The answer to this objection is twofold: First,

the decree so directed, and neither party com-

plained until afterwards."

In Wiggington vs. Nehan, 25 Ky. Law R., 617, 76

S. W., 196, it was held that where objections which

might or would defeat the confirmation of a judicial

sale, are known to one before confirmation, but he

fails to urge them in the form of exceptions to the

report of sale he can not rely on such objections there-

after.

It is a general principle of equity jurisprudence

that a court of equity will never permit its powers

to be called into activity to remedy the consequence

of laches or neglect, or the want of reasonable dili-

gence.

As is well said in Creaths, Administrator vs. Sims,

5 How., 193, 204, 12 L., 111-117:

"Whosoever would seek admission into a court

of equity, must come with clean hands; such a

court will never interfere in opposition to con-

science or good faith; and again, and in intimate

connection with the principles just stated that it
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will never be called into activity to remedy the

consequences of laches or neglect, or the want of

reasonable diligence."

APPOINTMENT OF RECEIVER DID NOT AFFECT ATTACH-

MENT LIENS.

It is urged in appellants' brief that the property-

was in custodia legis after the appointment of the

Receiver and not subject to sale under execution.

The property sold in the three actions 1570, 1571

and 1573 was attached August i8th, 1906. The Re-

ceiver was not appointed until August 13th, 1907,

and then in an action to which the plaintiffs in the

attachment cases were not parties.

The statutes of Alaska at page I J4 of Carter's

Alaska Codes, provide:

"From the date of the attachment, until it be

discharged, or the writ executed, the plaintiff as

against third persons, shall be deemed a pur-

chaser in good faith, and for a valuable con-

sideration of the property, real and personal at-

tached."

It is thus very plain from the allegations of the

complaint that the Receiver never had any possession

of the property in question, which could interfere

with its sale under execution in the actions in which

it had been attached long prior to the Receiver's

appointment.
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There is no allegation as to what kind of a

Receivership this was under which the property of

the Campion Company in Alaska was taken into

possession. There is no allegation that the corporation

was insolvent; in fact the allegations of the complaint

indicate quite the contrary, and that it was the

possessor of unencumbered assets of very large value,

to wit: upwards of the sum of $200,000 (Tr., 8).

As to the effect of the appointment of a Receiver

upon property held under attachment levied before

the appointment in High on Receivers, at Section

440, it is staled:

"The first principle to be observed is that the

appointment of the Receiver does not operate to

divest liens previously acquired on property by

other creditors acting in good faith . . .,

if at the time of the Receiver's appointment the

property is in possession of the Sheriff under

writs of attachment levied in behalf of attaching

creditors. The Receiver's title and right of pos-

session is subordinated to those of such attaching

creditors who may, when necessary, be protected

by a writ of prohibition to prevent the court

from interfering with their possession."

The case of People vs. Finch, 76 Pac, 11 20, 11 23

(Col., 1904), is instructive on this question. This was a

case in which the sheriff levied under execution upon

personal property several days before the appointment

of a Receiver, but after the Receiver was appointed,



21

returned his writ *'No goods found." The sheriff

was sued on his bond, for failure to levy, and de-

fended on the ground that the appointment of the

Receiver prevented his retaining possession of the

property of the judgment debtor. It was held that

this was not a good defense. The Court said:

"No authority has been cited, and diligent in-

vestigation has failed to discover any which holds

that the possession of personal property by an

officer under an execution, is divested by the ap-

pointment of a Receiver in a suit to which the

judgment creditors were not parties."

and again:

'Tf the levy was made, the officer had possession

of the property at the time of the appointment of

the Receiver, and such property was not in the

possession of the Consolidated Fuel Company at

the date of the appointment of the Receiver, and

did not pass thereby to the Receiver."

In Pease, Sheriff, vs. Smith, Receiver, 63 111. App.,

411, it was held that the levy of an execution or at-

tachment by a Sheriff and the taking into possession

by him of property of the defendant before the ap-

pointment of a Receiver, not only gives the plaintiff

in such writ, a prior right to the proceeds, but gives

to the Sheriff the prior right to the possession of such

property as against a Receiver. This was a case

where the Sheriff had levied upon real and personal



22

property under writs of attachment and execution

prior to the appointment of a Receiver. On appli-

cation of the Receiver, the lower court ordered the

property turned over to the Receiver, subject to the

attachment and execution liens, and enjoined the

Sheriff from selling under the writs of execution and

attachment, and from proceeding further in the

matter. The Appellate Court said:

"The order is reversed and the cause remanded

with directions to dissolve the injunction against

the appellant and vacate the order directing him

to surrender possession to the appellee."

This court has decided in Denton vs. Baker, 93

Fed., 46, that a Receiver may, as effectively as any

other person, lose by abandonment or neglect, his

rights as a litigant. In that case a judgment was

fraudulently obtained in a State Court against a

National Bank without making the Receiver thereof

a party. The receiver learned of it a few days later,

but took no action in the State Court to contest the

judgment for nearly two years, the time expiring in

the meanwhile within which he might move that

court to vacate the judgment for fraud, and his ap-

plication therein was denied. This court, speaking

through Judge Ross held that the Receiver was

guilty of laches, and equity would not annul the

judgment, though the claim upon which it was based,

was a fraudulent one. So in the case at bar, the Re-
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ceiver representing the holders of the Receiver's

certificates, has with notice and full knowledge per-

mitted the sales herein referred to, to be confirmed

without objection, and the tim^for redemption there-

from, to go by, without eff^afc, ofifer or intention to

redeem, and whatever rights he may have had which

he might have exercised for the benefit of the hold-

ers of the Receiver's certificates have been lost. He

should have moved in the law actions within the

time provided by the statute against the confirmation,

and to redeem from the sales, and having neglected

to do so, he has now no standing in a court of equity

asking relief. Nor have the holders of Receiver's

certificates any better standing than the Receiver, it

being no where charged that the Receiver is a con-

spirator against their interests. If they have depended

upon him to protect them, he has failed them, and

they must bear the consequences.

As was said by the Supreme Court of the United

States in Brown vs. Buena Vista Co., 95 U. S., 157,

159, quoted with approval by this Court in Denton vs.

Baker : i

'The power of a court of equity to relieve

against a judgment upon the ground of fraud

in a proceeding directly for that purpose, is well

settled, and the power extends also to cases of acci-

dent and mistake, but such relief is never given

upon any ground of which the complainant with

proper care and diligence could have availed
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himself in a proceeding at law. In all such cases

he must be without fault or negligence. If he be

not within this category the power invoked will

refuse to interfere, and will leave the parties where

it finds them. Laches as well as positive fault is

a bar to such relief."

REMEDY AT LAW NOT IN EQUITY.

The remedy of plaintiffs and cross-complainants,

if they were injured by irregularities in the con-

duct of the sales was at law in the actions in which

the sales were made, by opposing confirmation.

In the case of Creaths, Administrator vs. Sims,

5 How., 193, 204; 12 L., 111-117, the principle is

thus expressed:

"Whenever therefore, a competent remedy or

defense shall have existed at law, the party who
may have neglected to use it, will never be per-

mitted here to supply the omission to the en-

couragement of useless and expensive litigation,

etc."

There is no allegation in the pleadings that the

plaintiff, intervenor, and cross-complainants did not

have actual and timely knowledge of every act done

in connection with the making of the sales, so that

the language in the opinion of the Court in Massa-

chussetts Life Association vs. Lohmiller, 74 Fed., 23-
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27 (C. C. A. 7th Cir.), is peculiarly apt in

stating the principle to be applied here:

''The question of actual knowledge which is here

avoided and left at large, is of fundamental im-

portance for the establishment of an equity, .

. . ; if it be conceded that the complainant was

not properly served, and that the judgment was

voidable, or even void, that condition is not of

itself, sufficient to warrant interference, but an

equity must be presented aside from that bare cir-

cumstance, showing that the injured party was with-

out knowledge, was taken by surprise, and had no

opportunity in fact to obtain a hearing. So far

as appears from the allegation of this bill, the

complainant may have possessed full and timely

information of all the proceedings, but refrained

from making any motion relying on the assumed

defect, and if such were the fact the remedies are

legal only. Neglect of the opportunity which was

then open for a hearing would bar equitable re-

lief."

SECOND PART OF COMPLAINT.

There is nothing in the allegations of the first sub-

division of the second part of the Complaint which

appeals to the equity side of the court.

The question of whether or not there is due to the

Campion Co. $75,000 on the contract to furnish water

to the Seward Ditch, and as to the validity of the

purported cancellation of this contract, are subjects

of a separate action now pending in the District
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Court for Alaska, and the court will not decide

the issues in that cause in the action at bar.

The mortgage attempted to be given by Niggemyer

as pretended agent of the Campion Company, it is

alleged in the complaint was given without consid-

eration passing to the Company:

"But that concurrently with the making and

delivery thereof, the sum of $24,000, being the

amount to secure the repayment whereof said

mortgage was purported to have been made was

at or about the time of the making and delivery

thereof, placed in the hands of the defendant, John
L. Beau, as depository in escrow of said funds

and as trustee in respect thereof of the said

Campion Mining & Trading Company, and the

said Seward Ditch Co. according to the terms

of a paper writing concurrently made, executed

and delivered on the part of the Seward Ditch

Company by its authorized officers, and on the

part of the said Campion Mining & Trading Co.

by the said defendant B. Niggemyer as its alleged

manager and attorney in fact, as aforesaid, but

without authority as aforesaid, the substance of

which agreement was . . . that the said fund

should be paid over by said Seward Ditch Com-
pany to the said Campion Mining & Trading
Company, whenever the making of said mortgage
in said Campion Mining & Trading Co's name by
the said defendant B. Niggemyer, as aforesaid,

should be approved and ratified by due action

on the part of said Campion Mining & Trad-
ing Co. or its Board of Directors" (Tr., 25).
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There is no statement that this act of Niggemyer

was ever ratified or approved by the Campion Com-

pany, or its Board of Directors. The claim made

now by the plaintiff and cross-complainants to the

$24,000 seems to be without foundation. That this

fund has at all times been available until "lately,"

(Tr., 34), when it was turned back by Beau to the

Wild Goose Company, completely negatives the asser-

tion made that a conspiracy existed to ruin the Cam-

pion Company, for on ratification of this mortgage

it was entitled to the fund in Beau's hands.

By the allegations contained in the second sub-

division of the second part of the complaint, it ap-

pears that an action is now pending in the District

Court for the District of Alaska, in which the va-

lidity of the trust deed, given by Seward Ditch Co.,

to Fink and the sale made thereunder, is to be de-

cided. The decision of the Court already made in

that action, that the covenants contained in the water

purchasing contract with the Seward Ditch Co., con-

stituted covenants running with the land, and that

the purchaser under the trustee's sale would acquire

the Seward Ditch properties, subject to that contract,

and subject to all indebtedness to the Campion Co.,

theretofore or thereafter incurred for the purchase

of waters under said contract (Tr., 31), would seem

to be a decision of which the Campion Company

could not well complain. The fact that the Wild

Goose Mining & Trading Co., a thoroughly solvent
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corporation, and successor in interest to the Seward

Ditch Company, was held to be bound by the cove-

nants of that contract, would not seem to have affected

the Campion Company at all, to its injury, nor to

be evidence of a conspiracy against the Campion

Company.

The third subdivision of the second part of the

complaint, accuses the plaintiffs in the Beau cases

of selling their certificates of purchase to C. B.

Greeley, an agent of the Wild Goose Company, with-

out telling the Receiver of their intention so to do.

No reason is given why these plaintiffs should have

told the Receiver they intended selling the certificates,

nor can the fact that such sale was made, by any

method of reasoning, be converted into any evidence

of a conspiracy against the Campion Company. The

purchasers at the marshal's sale had a right to sell

their rights and their certificates to whom they

pleased.

It is also alleged in this subdivision that Beau

gave back the $24,000 escrow fund to the Wild

Goose Company, the successor of the Seward Ditch

Company. We have already quoted the escrow

agreement under which Beau held this fund. The

purported mortgage (Exhibit C to the complaint

and cross-complaint, Tr., 51-107) is dated October

8th, 1906. The note it was given to secure, was dated

the same day and was payable December 31st, 1908,

so that Beau had held this fund in escrow awaiting
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the ratification by the Campion Company of the

making of the mortgage from October 8th, 1906, un-

til a short time before the filing of the complaint on

the 9th day of September, 1909, long after the note

secured by the mortgage would have been due, and

yet the complaint is made that he should still have

it in his possession, subject to the demand of the

Receiver. The court below certainly was right in

disregarding the allegations of this subdivision.

The fourth subdivision in the second part of the

complaint alleges that the acts and things set forth

in the complaint have been done for the purpose

of ruining the Campion Company, and of prevent-

ing the Receiver from securing funds with which to

redeem the property sold under marshal's sale. It

would seem there could be no object in such a con-

spiracy. The Campion Company's property in

Alaska was already in the hands of a Receiver, in a

case to which none of the parties hereto were parties.

It could not be expected that its credit would be

good under such circumstances. The statement that

the conspiracy was for the purpose of preventing the

redemption of the property is without force in the

face of the allegation that during the several years

last past, prior to the filing of the complaint, a

fund of $24,000 was always at the disposal of the

Campion Company if it ratified the mortgage given

by its pretended agent Niggemyer.
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RECAPITULATION.

To sum Up: The property sold in the Beau cases

had been attached long prior to the appointment of

the Receiver in the actions in which it was sold. This

attachment of the real property was of record. The

personal property was in possession of the marshal.

The judgments under which the sales were made were

matters of record. There was no haste on the part

of the plaintiffs; it was over a year from entry of

the judgments until issue of executions, and a year

has passed since the confirmation of the sales. The

showing made is of laches, not diligence. The mat-

ters to which objection is made, were known at all

times to plaintifif, intervenor and cross-complainants,

yet the difficulties complained of were allowed to

accumulate without protest, and now it is desired that

the court go back over the whole matter and wipe

out the record from the beginning. The time for

redemption is long past. There is no allegation that

if time be given, redemption will or can, or ever was

intended to be made. The Receiver is without

funds unless permitted to draw down the $24,000, to

which he has no right. There is, however, due from

the Seward Ditch Company, and its successor in

interest $75,000 (Tr., 24) to the Campion Company

out of which the Receiver's certificates may be paid.
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The allegations of conspiracy are without any force

whatsoever.

There is no equity in the complaint.

Respectfully submitted,

GORDON HALL,
ALBERT FINK,
THOMAS R. WHITE,

Attorneys for Appellees.




